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FUEL LINE

Each issue we will feature as the first item the FUEL LINE which will alert you to those states that are planning tax increases, toll hikes and other fees. 

NEW YORK:  NY Thruway endorses 35 % toll increase for large trucks.
OHIO:  The state has lowered tolls and most truckers are paying 27 % less.  

CONNECTICUT:  Governor Jody Rell has proposed substantial increases in fuel tax.

MASSACHUSETTS:  The MA DOR is still on the war path about the ST-10 excise tax on fuel consumed on the Massachusetts Turnpike for which miles were deducted from the IFTA quarterly report.  The state has enlisted the aid of all IFTA jurisdictions in going after this little know tax loop that works in the favor of government.

 WEST VIRGINIA: This state in all of its wisdom is installing portable toll booths.  Let’s hope no one mistakes them for port-a-jonnies on the side of WV roadways.  The state figures it will save money and ease congestion through there use. 

NO SKID ZONE
Bill O’Rielly may have the “No Spin Zone” but the Translaw Group has the “No skid Zone”.  Each issue will highlight the absurdity of a particular rule, regulation, law or government action that just doesn’t make common sense.

DOT SPLITS RSPA INTO TWO AGENCIES
The Research and Special Program Administration has been split into two agencies one of which is called Pipeline & Hazardous Materials Safety Administration and the other will be know as Research and Innovation Technology Administration.. In this case you do not get two for one.  Now you will have two agencies coming at you with new regulations.  It seems that government is cloning itself in an effort to issue more regulations at greater speed.
D.C. PASSES 90-DAY HAZMAT SHIPMENT BAN

The District of Columbia City Council passed legislation enacting a 90-day ban on transportation of certain hazardous materials in the nation's capital.  Mayor Anthony Williams (D) said through a spokesman he would sign the legislation, which was passed by a 10-1 vote, the Washington Post reported.

 The move would make the capital city the first in the country to pass such a ban. The city council was considering more permanent legislation, which would have to be approved by Congress.  An amendment limited the scope of the ban to an area within 2.2 miles of the U.S. Capitol. As a result, trucks transporting hazardous materials may continue to use the Capital Beltway without having to secure a permit from the D.C. Department of Transportation.

 
The bill would restrict transportation of Class 1 explosives, Class 2 flammable gasses, Class 2 poisonous gasses, and Class 6 poisonous materials.  Carriers seeking to transport these restricted materials must obtain a permit from the D.C. DOT, which will issue them only upon demonstrating there is no practical alternative route. 

This would be a disturbing trend if other cities both major and minor took it upon themselves to enact similar rules and regulations.

TRUCKING PREPARES TO FIGHT TOLLS

 
Trucking industry officials said they were digging in to fight tolls being used to increase funding for highway construction. Many also said fuel-tax funds already collected should be spent in better ways and some even said fuel-tax hikes would be preferable to more tolls. 

A growing chorus of remarks by trucking executives who oppose tolls and want to focus funding efforts on the dominant federal fuel tax comes as Congress prepares to redraw a bill to authorize multiyear highway spending.  Steve Williams, chief executive officer of Maverick Transportation Co. and chairman of the American Trucking Associations, said that “preventing the imposition of new tolls ... was at the top of the list” of ATA’s priorities for 2005.


THEY CAN’T DO THAT, CAN THEY?

You bet they can and they have.  It may not seem fair but other states can tax your business even if you only make a delivery or two in that state each year!  We are talking about New York, New Jersey and Pennsylvania in particular; however, almost all states have similar tax regulations on the books but may not be as active as the above named states in their enforcement actions.  In fact, we just learned that Connecticut is pursuing carriers in a similar nature.  So much for neighborliness. 

It was in the days of James Madison that he saw the need for relief that allowed the free flow of commerce free from undue taxation, interruption of the flow of commerce and arbitrary regulations.  The Commerce Clause was born by the Continental Congress to address these very issues. 

The Commerce Clause is more than an affirmative granting of power it additionally has an inverse side know as the Dormant Commerce Clause.  The Dormant Commerce Clause prohibits certain state action that interferes with interstate commerce originally the Supreme Court saw the Dormant Commerce Clause as prohibiting any form of state taxation on interstate commerce.  This was stated in Leloub v Port of Mobile 127 U. S. 640, 648 (1888) (stating that “No state has the right to lay a tax on interstate commerce in any form).  Strong language, but soon to fall.

On might think that standard is still in effect, however, the courts began to change the standard by allowing certain indirect “burdens” on interstate commerce without totally destroying the prohibition.  This action began in the late 1890’s and early to mid 1900’s.

What we have today is a scheme that allows for taxation of interstate commerce when there is a showing of a substantial nexus.  And, in recent years the standard for “substantial nexus” has eroded to the point that a single shipment is enough to trigger the particular states taxation laws.  The only good news is that not every state is as aggressive as other states such as Pennsylvania, New York and New Jersey.  Many carriers see the occasional property rendition tax forms that yield little tax such as Arkansas, Kentucky and Kansas.  But as states seek new revenues you can expect to see a more aggressive stance towards such taxation.

RANSOM:  The three states mentioned above are very aggressive in assessing business tax and, in fact, New Jersey is so aggressive that they will even impound your vehicle until you pay them a “ransom” to release your vehicle and you still have to make the necessary tax filings.  You may find that the ransom was much more than the actual tax and you will have a difficult time trying to get the balance back, if ever.

In 2002 more than 6.2 trillion dollars worth of goods moved by truck.  That a lot of money ripe for opportunistic taxation.  Add to that figure the fact that 221 billion dollars was generated in carrier operating revenue and employed some 3.1 million truck drivers.  All of which are potentially subject to some type of taxation as the truck rolls.

As previously stated the Dormant Commerce Clause was slowly eroded during the first part of the 1900’s.  It was in 1977 in Complete Auto Transit, Inc v Brody 430 U. S. 274 (1977) that the courts brought the Dormant Commerce Clause and due process considerations together.  Under the Complete Auto case a tax will be sustained if it is

· Applied to an activity with a substantial nexus with the taxing authority.

· Is fairly apportioned.

· Does not discriminate against interstate commerce

· Is fairly related to the services proved by the state.

The states that do enforce the collection of such taxes have obviously made sure they are in compliance with this 4 prong test.  Routinely we see various trucking interests fighting the imposition of new taxes if they are not in compliance with the above test.

Motor carriers can be subject to as many as 6000 taxing jurisdictions.  The motor carrier industry as a whole has been on the front line fighting efforts to place additional tax burdens on carriers.

The case that probably best explains the current climate and the aggressiveness of Pennsylvania, New Jersey and New York was a 1948 case, Central Greyhound Lines, Inc. v Mealy when Central Greyhound was assessed taxes for all gross receipts on a trip that originated in New York but traversed New Jersey and Pennsylvania and back into New York on the way to Buffalo.  Greyhound Central argued that PA and NJ wanted their portion of tax as well and that only 57 percent of all miles were actually in New York.  New York wanted all of the tax!

THE SOLUTION:  There is no solution other than to fight each new tax.  Changing existing laws to eliminate these taxes would certainly not be met well by the individual states.  However, Pennsylvania and New Jersey offer an amnesty program that will enable a carrier to avoid the unpleasantness of an impoundment while avoiding the unreasonable ransom.  The program allows the carrier to come forward, file documents and determine what taxes are due.  The carrier is given an opportunity to file the appropriate tax filings and not be stopped in a routine highway check and then be impounded.

With the warm weather approaching carriers should be warned that these states will be on the lookout for carriers who are not paying tax.  In some instances the state will hire independent companies that handle the “on the road” activity and they only get paid when they stop a truck.  They don’t let you off because then they won’t get paid.

Call the office for more information on the various amnesty programs that are available at this time.  That is your best course of action.

BOND LIMIT MAY RISE

In January 2004 the Owner-Operator Independent Drivers Association OOIDA petitioned the Federal Motor Carrier Safety Administration to review the limits of the property broker surety bond.  The limit is currently $10,000.00 and in many cases is difficult to obtain at a cost that a few years ago was only $300.00 or $400.00 dollars.  The OOIDA has stated that the bond amount was set in 1977 when a new car could be purchased for less than $5,000.00 and a gallon of gas was only 62 cents.

Well, times have changed and so may have the bond limit as well.
The OOIDA would like to see the bond limit raised to between $300.000.00 and $500,000.00 thousand dollars.  Now that’s serious surety!  The matter will be put to public comment and all will have a chance to comment. 

FMCSA SHORTENS NOTICE PERIOD FOR LAPSE IN INSURANCE
The FMCSA is not fooling around any more when a carrier has a lapse in insurance coverage.  In the future a notice will go out 2 days after a notice has been received by the FMCSA from the insurance carrier and the FMCSA will give a hard 30 notice to comply or the authority is revoked.  At that point it will be necessary to file a re-instatement and pay a fee.  It means more administrative work for the carrier and more costs. 

BROKER GETS “GO TO JAIL” CARD
The game of Monopoly caught up with broker David Richard Shubert owner and manage of Shubert Corp of Denver.  He was sentenced to 21 months in prison with an additional three years supervised release, and ordered to pay $5,869 in restitution based on his guilty plea in October of 2004.

Through a series of brokerages Shubert Corp, Lands Edge Transportation, and Global Transway Shubert pulled the same old tired scheme of putting off his victims by re-inventing himself.  In fact, he was apparently smart enough to keep small carries at bay by only burning them for under $2,000.00 believing that these carriers would not deem it feasible to go to court for redress.  Well, Mr. Shubert will have a lot of time to repent or to think of some new schemes.  I wonder if the $500.000.00 surety bond limit would have put a damper on his operations sooner.

LAW SUITS AIMED AT SWIFT’S MOYES
Three law suits have been filed against Swift’s Moyes and several others of his executives for propping up the price of Swift stock in order for personal gain.  It is expected that other class action law suits will also be filed in this matter.
BOOZMAN (WAL-MART) INTRODUCES BILL TO CHANGE HOURS OF SERVICE RULES
Rep. John Boozman (R-Ark.) introduced legislation he said was aimed at improving hours-of-service regulations by allowing truck drivers to take meal or rest breaks off the clock.  The legislation, which Boozman’s office said has 17 co-sponsors, would allow truck drivers to take up to two hours of off-duty time during their daily tour of duty.

FMCSA reintroduced its hours-of-service rule in the same form as enacted last January, seeking comment regarding its effectiveness and impact on driver health.  The rule, which took effect in January 2004, was thrown out in July by a federal appellate court which said the regulation failed to consider the effects on the health of drivers.

Boozman said in a statement the court’s decision highlights the fact that the health of the driver is an important contributing factor to safe driving.  “We do not have the right to say that truck drivers don't have time for meals or rest breaks. We don't do this in other industries and we certainly shouldn't require it for a job where safety is so important,” he said.

“While FMCSA may have thought that giving the drivers more consecutive rest time would be beneficial, the reality is, the rule has actually forced them to push harder to complete their workload. This makes for an unnecessary strain on truckers and creates more incidents of driver fatigue,” he said.

Last year, Boozman introduced an amendment to the federal highway bill, which he withdrew after assurances the issue would continue to be considered. The amendment was backed by a coalition led by Wal-Mart Stores, which is based in his home state.

HAZMAT DRIVER CHECKS START WITH MIXED RESULTS

A federal requirement for fingerprint-based background checks on truck drivers seeking permission to haul hazardous materials went into effect last week to mixed reviews from government and industry officials. 

Although Transportation Security Administration representatives said the checks were progressing smoothly, trucking officials said too few facilities were open for taking fingerprints, which caused long waits and delayed the process for drivers.

“So far, so good,” said TSA spokeswoman Deirdre O’Sullivan after the first day of testing. States that implemented their own independent system tended to report more testing locations than states using TSA's contractor. 

TRUST, BUT VERIFY

FMCSA has proposed new rules to clarify the duty of the motor carrier to verify the accuracy of the drivers' hours of service (HOS) and record of duty status (RODS).

The proposal is intended to provide clearer and more detailed definitions of "supporting documents," "employee," "driver," and a requirement for each motor carrier to use a self-monitoring system to verify the accuracy of the HOS and RODS.

For example, under the proposed rule, the carrier must monitor each driver's HOS and RODS by comparing paper records with information contained within supporting documents. The carrier is required to have a systematic inspection, verification, and maintenance system to verify the information regarding HOS provided by the driver.

The point of the new rules is that, as a result of various actions taken by Congress,   FMCSA is required to improve both driver and carrier compliance with HOS. The proposal is intended to close loopholes that permit some drivers to obscure their violations of HOS rules.

Although FMCSA has addressed the question of recordkeeping and reporting in previous NPRM's related to the hours of service rules, the current SNPRM goes into more detail and brings the proposals up to date.  

The bottom line, you must produce the records that would normally be kept in the normal course of business.  The feds may be looking for them!

TRANSTRENDS is published monthly for friends and clients of the Translaw Group, Inc.  The information provided in this newsletter is not intended as specific advice on a particular subject.  Rather, the information is for general edification.  Further, this information is time sensitive and may need to be revised and updated from time to time.    Please feel free to call this office with your specific questions at 413 781 8205, or you may e-mail the office at jburns@transregs.com.

READ IMPORTANT ITEM ON TAXATION BY STATES ON PAGE 2
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