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THE 18TH ANNUAL INTERNATIONAL 72 HOUR ROADCHECK WILL BE HELD JUNE 7-9 THROUGHOUT THE UNITED STATES, CANADA AND MEXICO. 
LAST YEAR THE ROADCHECK RESULTED IN 10,000 CERTIFIED TRUCK AND BUS SAFETY INSPECTORS CONDUCTING SOME 3,000,000 INSPECTIONS.

ARE YOUR TRUCKS READY FOR THE ONSLAUGHT!

FUEL LINE

Each issue we will feature as the first item the FUEL LINE which will alert you to those states that are planning tax increases, toll hikes and other fees. 

Obviously, the cost of fuel is of great concern.  Unfortunately, many states see the cost per gallon going up and they wish they were able to tap into the revenue stream by increasing the tax per gallon.  

CONNECTICUT:

Governor Jodi Rell failed in her attempt to increase the fuel tax by 6 cents.

NEVADA:

A bill that would have allowed for an increase in fuel tax of 2 cents per year for the next five years has died.

NEW HAMPSHIRE:

Has plans to increase tolls and install E Z Pass.  See related item in this issue.

NEW YORK:

Has put increases into effect on the Thruway.  See related story in this issue.

NO SKID ZONE
Bill O’Reilly may have the “No Spin Zone” but the Translaw Group has the “No skid Zone”.  Each issue will highlight the absurdity of a particular rule, regulation, law or government action that just doesn’t make common sense.

TEXAS LAWMAKERS OK CHEERLEADING BAN
After an alternately comic and fiery debate  punctuated by several lawmakers waving pompons  the Texas State House approved a bill to restrict "overtly sexually suggestive" cheerleading to more ladylike performances.  The bill would give the state education commissioner authority to request that school districts review high school performances.

"Girls can get out and do all of these overly sexually performances and we applaud them and that's not right," said Democratic Rep. Al Edwards, who filed the legislation.  Edwards argued bawdy performances are a distraction for students resulting in pregnancies, dropouts and the spread of sexually transmitted diseases.

Ribald performances are not defined in the bill. However; in all of his wisdom House Representative Edwards stated "Any adult that's been involved with sex in their lives, they know it when they see it," he said.  He must have forgotten about Bill Clinton who, as you may remember, was not quite sure of the definition of sex and lest we forget, ole Bill was a Rhodes Scholar.
The bill passed on a 65-56 vote. It still must be approved by the Senate and signed by Republican Gov. Rick Perry.  Friday night football will never be the same in the Lone Star State.
DON’T WAIT FOR THE MANDATORY FUEL SURCHARGES
If you are counting on the Feds to “allow” for a mandatory fuel surcharge, don’t hold your breath.  You better put the surcharge into effect without delay!  All carriers have the authority to institute fuel surcharge programs and those carriers that fail to take advantage of the process are putting themselves in jeopardy.  Call the office for more details on setting up a manageable surcharge program.

PROPER MEASURE OF DAMAGES FOR INCLUSION
 ON A FREIGHT CLAIM

QUESTION: What is the proper measure of damages that should be included in a freight claim?  Specifically, how do you deal with the issue of “profit” when a shipment is lost or totally destroyed and a replacement shipment has been made?

ANSWER: The proper measure of damages when goods are sold to a customer and such goods are lost or destroyed in transit would be the replacement costs and not the manufacturer’s costs.

It would not matter if the shipper replaced the destroyed or lost goods and billed the consignee for the full value of the shipment and also receiving the full replacement cost of the destroyed or missing goods form the carrier.  The issue of replacing the goods and billing your customer for a second shipment is immaterial. 

In fact, replacement costs could reasonably be more than the cost of the original shipment and therefore a claim for the damaged or destroyed goods could exceed the cost of the original destroyed or lost shipment.

Raw materials to produce the item(s) needed to be replaced may have gone up dramatically thereby causing the replacement cost to be more than the “original” replacement costs at the invoice price of the destroyed or missing goods.

Shippers and consignees must always mitigate their losses and that fact cannot be discounted.

When preparing a claim always use the replacement costs and when the carrier denies the claim those issues surrounding proper measure of damages will necessarily have to be addressed at that time.  Motor carriers always ask for the claim to be reduced to the manufacturer’s costs but that should not deter the claimant from filing for the actual loss.

Should you have any further questions, please do not hesitate to contact this office.

NEW YORK THRUWAY COST HEADING UP
The New York State Thruway (NYSTW), began a series of public hearings on April 4 to address proposed toll hikes on the thruway.  The proposed increases are the first such increases in over 17 years.  The NYSTW is the longest toll road in the United States and it is estimated that 1/3 of all users are non NY residents.

The average increase proposed is 25% for passenger vehicles and 35% for commercial vehicles.  However, a closer look at the specific lanes indicates for example a passenger car trip from Buffalo to Albany would go from $8.45 to $10.60 for an approximate 25% increase while a tractor trailer trip over the same lane would go from $32.70 to $53.75 or an approximate 64% increase.

The NYSTW was supposed to become a non-toll highway in 1996; however, it was in the 1980’s that state officials decided that users should pay for the maintenance of the toll road and not the taxpayer.

To further complicate the financial issues the NYSTW was saddled with the operation and maintenance of I-287; the Cross Westchester Expressway and the Port Jervis to the Connecticut line of I-84, along with the New York State Canal System, hardly useful to the trucking industry.

The toll increases went into effect on May 16, 2005.  Happy motoring!
PHMSA ISSUES FINAL RULE DEFINING HAZMAT TRANSPORT


The Pipeline and Hazardous Materials Safety Administration issued its final rule defining the transportation of hazardous materials in a Federal Register notice April 15. The agency said its rule clarifies where other agencies can regulate some portions of hazmat shipping. 

The new rule defined transportation as “the movement of property and loading, unloading or storage incidental to the movement,” and limits PHMSA’s power of pre-emption to those areas only. It will take effect on June 1, PHMSA said.
 

The rule was originally published in October 2003, but has been delayed twice while PHMSA, and its predecessor the Research and Special Programs Administration, dealt with 14 appeals and challenges to the rule.
UPS TO ACQUIRE OVERNITE CORP. FOR $1.25 BILLION

 UPS Inc. said it had reached agreement to acquire less-than-truckload carrier Overnite Corp. for $43.25 per share, or about $1.25 billion. UPS said the deal would allow it to expand its services by offering a variety of truckload and less-than-truckload services to its North American customers. It also will immediately position UPS as a top U.S. LTL carrier.


The move comes five months after UPS expanded its air freight services by acquiring Menlo Worldwide Forwarding.  Overnite, headquartered in Richmond, Va., reported 2004 net income of $63.3 million on revenue of $1.65 billion.

UPS is ranked No. 1 on the Transport Topics 100 listing of U.S. and Canadian for-hire carriers. Overnite is No. 17.

UPS's drivers and many of its other workers are members of the Teamsters' union, while Overnite's company drivers are non-union. Teamsters President James Hoffa said that UPS "informed the union that Overnite will operate separately from UPS's package-delivery operations and that the purchase will not affect any Teamster jobs."  He said the union would "carefully evaluate the deal and make sure that every Teamster job is protected."  This transaction should make for an interesting marriage.

UPS said the acquisition, which it expects to complete in the third quarter, is an all-cash transaction that will require regulatory approvals and the approval of Overnite's shareholders.


N.H. PLAN WOULD ALLOW MORE E-ZPASS DISCOUNTS
 
Several members of the New Hampshire state Executive Council are lining up behind a plan that would eliminate tokens on New Hampshire turnpikes and create a 10% to 30% discount for E-ZPass users, including commercial drivers.

The council is responsible for setting the toll rates on the state’s turnpike system. Until the rate is set, the state’s transportation department cannot begin marketing the E-ZPass transponders.


Some of the options being discussed include a potential 25-cent toll increase at the five major toll booths in the state, eliminating tokens by Jan. 1, and establishing a 30% discount for car drivers using E-ZPass and a 10% discount for commercial drivers. 

The plan is intended to generate enough money to fund turnpike maintenance and some capital-improvement projects. New Hampshire Gov. John Lynch has asked the Council to reach a consensus, quickly so E-ZPass can be up and running by July. 
 
HAZMAT BACKGROUND CHECK PROCEDURE
Beginning January 31 2005 the Transportation Security Administration began requiring   collection of background information and fingerprints from truckers who apply for a new hazardous materials endorsement on their commercial driver's license. Those CDL holders who want to renew or transfer their hazmat endorsement are subject to this same requirement beginning May 31.

These new requirements have generated many questions from clients and others who want to know the why's and how's involving this latest intrusion on their time and wallets. Here are some examples of the questions that I've received. The answers were compiled from information obtained at the TSA's own Web site:

Question: Why did the TSA issue this rule and can I get an exemption.

Answer: The TSA issued the rule to meet a requirement of the USA Patriot Act, which prohibits states from issuing, renewing or transferring a hazmat endorsement without first making a determination on whether you are a security risk. Sorry, there will be no exemptions from the rule, however, the rule does nor apply to drivers who do not want the hazmat endorsement on their CDL's.  A driver who is renewing his license can drop the endorsement and forgo the fingerprinting and background check if he so chooses.
Question: I already had a background and fingerprint check when I was employed in another occupation.  Do I have to undergo the hazmat threat assessment again now?

Answer: The TSA is not accepting any other federal background check to qualify CDL holders for the hazmat endorsements. The TSA may reconsider this policy in the future, however, so watch for updates.

Question: how much will the background checks and finger printing going to cost?

Answer: TSA's established fees are: $38 for information collection and transmission fee; $34 for threat assessment fee; and $22 for the FBI to run the prints, for a total of $94. However, 7 states have elected to collect and submit fingerprints and application data themselves. Therefore fees for drivers in these states could vary.
Question: Do you know if drivers' employers will cover the expense or will each driver have to bear the cost.

Answer: Although a few companies may volunteer to bear the costs for their drivers, most will not.  Congress did not appropriate funds to cover the costs of the security threat assessments.   
Question: Is this a one-time background check or will drivers be required to get supplemental back ground checks done with each renewal of their hazmat endorsement in the future.

Answer: With each renewal, the driver will be required to undergo a security threat assessment, and if he or she no longer meets the standards of the rule, the hazmat endorsement will be revoked.

Question: I already have a hazmat endorsement. What if I can't meet the standards of this rule?

Answer: You must voluntarily and immediately surrender your hazmat endorsement to the state from which it was issued.

Question:  What are the disqualifying convictions? 

Answer: Permanent disqualifiers that result in a lifetime ban are:

· Terrorism;

· Espionage;

· Sedition; 

· Treason;  

· Murder;

· Unlawful possession, use, sale, distribution, manufacture, purchase, receipt transfer, shipping, transporting, import, export, storage of or dealing in explosives or explosive devices;

· A crime involving a severe transportation security incident;

· Violations of RICO - the Racketeer influenced and Corrupt Organizations Act - if the crime involved is on the list of permanent disqualifiers;

· Improper transportation of a hazmat (minor infractions involving transportation of hazardous materials will not disqualify a driver); and

· Conspiracy or attempt to commit any of these crimes. Interim disqualifiers include:

· Assault with intent to murder; 
· Kidnapping or hostage taking;

· Rape or aggravated sexual abuse;
· Extortion;

· Robbery; 

· Arson; 

· Bribery;

· Smuggling;

· Immigration violations;

· Dishonest; fraud or misrepresentation, including identity fraud (e.g. felony-level embezzlement, tax evasion, perjury and false statements to the federal government);

· RICO violations, if the crime underlying the conviction is on the list of interim disqualifying crimes;

· Distribution of, possession with intent to distribute or importation of a controlled substance ("simple possession" of a controlled substance without an intent to distribute is not considered disqualifying);

· Unlawful possession, use, sale, manufacture, purchase, distribution, receipt, transfer, shipping, transporting, delivery, import, export of or dealing in firearms or other weapons; and Conspiracy or attempt to commit any of these crimes.

An interim disqualification based on one of the above offenses occurs if you were:

· Convicted of the offense;

· Found not guilty by reason of insanity of the offense within the past seven years;

· Released within the past five years from prison after serving a sentence for the offense; 

· Wanted for the offense; or

· Under indictment for the offense.
Question: What if I'm turned down and I think I should have qualified?
Answer: You may appeal TSA's determination or, under some circumstances, request a waiver. TSA has 30 days to respond to an appeal or waiver. You can find out more about the appeal or waiver process by contacting TSA via e-mail at hazmatwaiver@dhs.gov or by visiting its Web site at www.tsa.gov .  Those without computer access can call the TSA hazmat office at (571) 227-3200 or write to: Transportation Security Administration, 601 South 12th Street- Arlington. VA 22202-​4220.

Question: Where can I be fingerprinted?

Answer: If you are in a state that has elected to use the TSA agent (Integrated Biometric Technologies), a Web site,  www.hazprints.com  has been set up where you will be able to submit your application, pay for your application and obtain directions to the fingerprinting station nearest you. If you need assistance processing by phone or finding a site location. You can call 1-877-429-7746 between 7 a.m. and 9 p.m. EST Monday through Friday. If your state is administering the process itself, check with the agency that issues your CDL for site information.

Question: How long will the security check take?

Answer: TSA estimates it will take roughly 30 days to run.

Question: Will I receive notification that my hazmat endorsement is due for renewal?

Answer: Yes. States are required to notify you 60 days in advance of your renewal. While some states may offer extensions to those who are unable to make the 60-day window, other states may not, so be sure to plan ahead to avoid downtime

TRANSTRENDS is published monthly for friends and clients of the Translaw Group, Inc.  The information provided in this newsletter is not intended as specific advice on a particular subject.  Rather, the information is for general edification.  Further, this information is time sensitive and may need to be revised and updated from time to time.    Please feel free to call this office with your specific questions at 413 781 8205, or you may e-mail the office at jburns@transregs.com.
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