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FUEL LINE

Each issue we will feature as the first item the FUEL LINE which will alert you to those states that are planning tax increases, toll hikes and other fees. 

Nothing significant to report.  But, give the legislators time to get back from their warm Florida vacations and return to their respective liars and we will have more to report in the March Newsletter.

CORPORATE TAX FILING OBLIGATIONS

New Jersey and Pennsylvania are becoming active once again and are aggressively pursuing motor carriers that have failed to file corporate tax returns in their states.  Please be assured that there is a definite tax filing requirement for motor carriers in not only New Jersey and Pennsylvania, but, also in New York as well.

New York has not been as aggressive as New Jersey and Pennsylvania, however, when you are “caught” by NJ or PA it most likely will be on the side of the road where you vehicle and its contents will be impounded while you scramble to pay the hefty fine and penalty (tax) which is usually much more than you would actually owe.  Being caught will cost you far more money than entering the amnesty programs offered by NJ and PA and simply coming into full compliance.

This past month this office had several carriers that were “caught” and a handful that voluntarily entered the various amnesty programs offered.  Please feel free to call the office to ask about your options.  Being proactive is better than being sorry.  Sorry costs a lot more money in the long run.

NO SKID ZONE

Bill O’Rielly may have the “No Spin Zone” but the Translaw Group has the “No skid Zone”.  Each issue will highlight the absurdity of a particular rule, regulation, law or government action that just doesn’t make common sense.

WHEN IT POSITIVELY HAS TO GET THERE!

On Dec. 20, a United Parcel Service driver was involved in a crash on an icy road near Keene, NH, suffered a head injury, and was taken to Cheshire Medical Center, where tests were to be performed, except that the required machine for them was broken (though parts were on order). After checking the status of the order, hospital personnel discovered that the parts had been shipped and were in fact in the crashed UPS truck, and someone was dispatched to the scene of the accident to retrieve them.  

Now that is service above and beyond the call of duty.

 [Keene Sentinel, 12-20-04]

NO CHANGE IN NEW HOURS-OF-SERVICE RULES

The Federal Motor Carrier Safety Administration posted it’s proposed hours-of-service rules and were published in the Federal Register of Monday January 24.

I am somewhat surprised that the issue of on-board recorders was not required.  I believe that the delay is based in part on the fact that the FMCSA wants these “re-proposed” rules to go through in time to meet the court mandated dead line of fall of 2005.

The FMCSA met the courts mandate concerning driver health issues by adding several pages of re-hashed history about how the new rules will enhance the quality of life of the commercial motor vehicle driver.

AVOID “WAYNE” AS A MIDDLE NAME, OUR APOLOGIES TO ALL THE WAYNE’S’!

Charged with murder recently: Jessie Wayne Walker (Greensboro, N.C., December); Michael Wayne Carter (Indianapolis, October); Matthew Wayne Ferman (Waverly, Ohio, October); Keith Wayne Graham (Merced, Calif., August); Justin Wayne Smith (Bay City, Texas, December). Suspected of murder when he committed suicide: Brian Wayne Pennington (Klamath Falls, Ore., December). Convicted of murder: Billy Wayne Cope (York, S.C., September)

[Greensboro News & Record, 12-6-04] [Indianapolis Star, 10-4-04] [Chillicothe Gazette, 12-7-04] [Merced Sun-Star, 8-25-04, 1-8-05] [Houston Chronicle, 12-22-04] [Herald and News (Klamath Falls), 12-27-04] [Sun-News (Myrtle Beach), 9-24-04] 

WHAT SHOULD BE IN THE QUALIFICATION FILE

This question comes up frequently and the following information should be helpful when doing a self audit of your qualification files.

DRIVER QUALIFICATION FILE REQUIREMENTS

The following will guide you through the items that must be contained in a driver qualification file.  Certainly, a carrier can add other items but it is suggested that the qualification file hold only the items call for by regulation.  Adding human resource type items is generally not a good idea and does not afford the employee the confidentiality he/she deserves.

It is suggested that the J. J. Keller type qualification files be purchased for this purpose

	Item No.


	Item Description
	Discussion



	1
	Application:

A. Full name and address appears on application 

B. Fully completed  

C. Driver's license information on app. (may not hold more than 1 state license)  _

D. Application is signed and dated 


	Please make sure that a motor carrier type application for employment is used when qualifying drivers.  The standard human resource type applications do not meet US DOT rules and regulations.  I suggest that carrier use the J. J. Keller driver qualification packets.  



	2
	Road Test, (documented, signed, and dated), * Although a current CDL can be used in place of the road test, administering a road test is still highly recommended.


	Non CDL drivers must undergo a road test.  But, why would you hire a CDL driver without first determining if the person can driver one of your expensive vehicles?  CDL holders technically do not have to undergo a road test but always go one step farther than required by law.  You will be happy you did when the jury is hearing your case!



	3
	Certificate of Road Test


	This document should be issued to the driver with a copy to his qualification file.



	4
	References

A. All past employers for the previous three years  

B. All employers in the past 2 years for positive drug screen results, alcohol tests 0.04 or greater, or refusals to test  


	There are new regulations that govern this portion of the qualification process.  Following this grid  you will find a Transportation Law Advisory prepared specifically on this point.  I know that I have published this item in the past, however; I also know that not everyone reads the important information that is provided on these pages. The new regulations have more teeth and carriers are now expected and mandated by law to comply with these regulations.



	5
	Motor Vehicle Record  


	Make sure that you contact the state RMV/DMV type issues the driver license and request an abstract of the driver’s record.  Review it carefully and then ask yourself “would this record look good to a jury of my peers?”  Take it from there.



	6
	Certificate of Compliance (not required, but recommended


	This document when completed is the certification of the prospective employee that he hold only one drivers license.  This is a useful document when it is later learned that the driver has two or more CDL’s particularly in front of a jury.



	7
	Long Form Physical

A. Fully completed and signed 

B. Blood pressure 160/90 or less (or may need further periodic tests)  

C. Urine negative for albumin and sugar (or may need further periodic tests) Examining physician's number, and expiration date shown


	It is important that you review the long form physical.  Not every doctor is truly qualified to perform a DOT type physical particularly when the doctor hasn’t even taken the time to read the fine print on the reverse side of the long form.  Remember, it is still your responsibility to know the medical regulations.  I have often seen long forms that listed the driver with a missing limb, loss of vision in one eye, anti seizure medication and so forth.  All of which would render a driver unsuitable for driving a CDL vehicle.



	8
	Copy of Medical Examiner's Certificate


	The certification simply states that the driver passed a US DOT physical and the card lists the doctor’s name and address and the expiration of the certification.  The information on the certificate will assist the carrier in establishing a data base with respect to important items that need renewal.



	9
	License Information or copy of license

A. Check expiration date 

B. Check classification  


	A copy of the driver’s license should be kept in the qualification file.  The information on the license will assist the carrier in establishing a data base with respect to important items that need renewal.



	10
	7 Day Prior (Log Sheet)


	Each time a carrier hires a new driver or employees an intermittent driver a seven day statement must be presented by the driver and a copy should be kept in the qualification file.  This document establishes the available hours the driver has to offer the carrier.



	11
	Pre-Employment Drug Test (results received before driver dispatched) 


	A prospective driver should never get behind the wheel of a CDL without the carrier first obtaining a negative pre-employment drug screen.  No exceptions.



	12
	Hazardous Materials Training (HM 126, HM 181) completed if applicable


	If the driver will be handling hazardous materials it is important that the carrier maintain the driver’s hazmat training credential.  All employees handling hazmat which includes dock personnel, office staff, management as well as drivers must be trained in their specific areas within 90 days of employment while working under an already trained individual during the grace period.  And, re-certification must take place every three years thereafter.



	13
	Annual Review  And Certification


	Each motor carrier must conduct an annual review and certification of each driver with respect to infractions that affect the driver’s license.  The J. J. Keller packets contain the certification documents, however, in order to simply the procedure a carrier should pick a single date to review all drivers in the fleet at one time.  It may be that one or more drivers may be re-certified only after a few months, however; after the first annual certification all drivers will be done at the same time.  Don’t try to do each driver separately; you will loose sight of the task at hand.

Simply order driver abstracts on each driver from their respective state DMV/RMV, review the abstract to determine eligibility for certification and then have the driver sign off along with the carrier.

You may find many interesting items on the annual abstracts such as licenses that were suspended during the year that were not reported by the drivers.  




The following text will guide you through the new regulations concerning past background checks as well as past drug testing histories.

REGULATORY CHANGE

The recently enacted changes to 49 CFR 391.23 that require past employers to forward driver safety records covering a three year period to prospective employers will require motor carrier and fleet personnel to be very careful with respect to confidentiality of the mandated data.

Currently, prospective employers must request past adverse drug and alcohol testing protocols from previous employers and it is a requirement that the past employers must respond to the request.

Beginning with October 29, 2004, the date for full compliance with the new regulation, employers must respond to the new requirement covering the safety performance of a past employee and transmit the requested data to the prospective employer when requested.  This information must include the following.

1. General driver identification and employment verification information.

2. Accident record.

3. Violations of the prohibitions on the use of controlled substances and the misuse of alcohol.

A driver who believes the information provided by a previous employer is incorrect is permitted to rebut the information in writing.  The rebuttal will be included as part of the driver’s safety performance history.

A motor carrier receiving an inquiry in response to the requirements of the rule must respond to requests for information within 30 days.  Information provided according to the rule can not be used by the driver as the basis for and action or proceeding for defamation, invasion of privacy or interference with a contract.  The following information should be useful in understanding the limited liability release.

LIMITATION ON LIABILITY

Often employers are concerned about liability issues surrounding the disclosure of any information about past employees.  The new regulations provide for a limitation on liability with respect to disclosure of the mandated information.

49 U. S. C 508 Safety performance history of new drivers; limitation on liability states the following.

Sec. 508. - Safety performance history of new drivers; limitation on liability 

(a) Limitation on Liability. - 

No action or proceeding for defamation, invasion of privacy, or interference with a contract that is based on the furnishing or use of safety performance records in accordance with regulations issued by the Secretary may be brought against - 

(1) a motor carrier requesting the safety performance records of an individual under consideration for employment as a commercial motor vehicle driver as required by and in accordance with regulations issued by the Secretary; 

(2) a person who has complied with such a request; or 

(3) the agents or insurers of a person described in paragraph (1) or (2). 

(b) Restrictions on Applicability. - 

(1) Motor carrier requesting. - 

Subsection (a) does not apply to a motor carrier requesting safety performance records unless - 

(A) the motor carrier and any agents of the motor carrier have complied with the regulations issued by the Secretary in using the records, including the requirement that the individual who is the subject of the records be afforded a reasonable opportunity to review and comment on the records; 

(B) the motor carrier and any agents and insurers of the motor carrier have taken all precautions reasonably necessary to protect the records from disclosure to any person, except for such an insurer, not directly involved in deciding whether to hire that individual; and 

(C) the motor carrier has used those records only to assess the safety performance of the individual who is the subject of those records in deciding whether to hire that individual. 

(2) Person complying with requests. - 

Subsection (a) does not apply to a person complying with a request for safety performance records unless - 

(A) the complying person and any agents of the complying person have taken all precautions reasonably necessary to ensure the accuracy of the records and have complied with the regulations issued by the Secretary in furnishing the records, including the requirement that the individual who is the subject of the records be afforded a reasonable opportunity to review and comment on the records; and 

(B) the complying person and any agents and insurers of the complying person have taken all precautions reasonably necessary to protect the records from disclosure to any person, except for such an insurer, not directly involved in forwarding the records. 

(3) Persons knowingly furnishing false information. - 

Subsection (a) does not apply to persons who knowingly furnish false information. 

(c) Preemption of State and Local Law. - 

No State or political subdivision thereof may enact, prescribe, issue, continue in effect, or enforce any law (including any regulation, standard, or other provision having the force and effect of law) that prohibits, penalizes, or imposes liability for furnishing or using safety performance records in accordance with regulations issued by the Secretary to carry out this section. Notwithstanding any provision of law, written authorization shall not be required to obtain information on the motor vehicle driving record of an individual under consideration for employment with a motor carrier. 

In order to preserve your limitation on liability the records must be handled in a very specific manner.  The carrier receiving the records must ensure that the records are only handled and reviewed by persons who will be directly involved with the actual hiring process including the carriers insurer.  These records must be kept in a secure location with access only by persons who will be directly involved with the hiring process. 

In order for the carrier providing the requested records to preserve its limitation on liability it must make every effort to ensure the accuracy of the records including offering the subject of the records a reasonable opportunity to review and comment on the records.  And, the records must be protected from disclosure to any person other than those persons and insurers that may be directly involved with the forwarding of the records to the prospective employer. 

Please remember that a carrier, either the receiving carrier or the forwarding carrier cannot allow an insurer access to the drug and alcohol testing protocols of any driver.  Those records must only be handled by those persons who must have access to those records for forwarding to a prospective carrier and for the prospective carrier personnel who are directly involved in the hiring process.   

TO BE SAFE

The safety records should be kept separately in a secure location with access only by specifically authorized persons.  The drug and alcohol testing protocols should be kept separately in a secure location with access only by specifically authorized persons.  To be safe, there should be two separate secure locations or files for the aforementioned items.  The general qualification files can be handled differently and are not as sensitive as the safety performance records and the drug and alcohol testing records.

A carrier is free to exceed the basic requirements of confidentiality and security, however, each carrier must respond to requests in accordance with the rules and regulations and in order to preserve the limitation on liability the regulations must be followed.  The following table might be helpful, however, should you have any questions concerning the requirements of the regulations, please do not hesitate to call this office. 

	TYPE OF FILE
	SECURITY REQUIREMENT
	WHO SHOULD HAVE ACCESS

	General Qualification Files
	Normal business records
	Persons involved in the hiring of drivers and in the monitoring of driver files for compliance purposes.

	Safety Performance Records
	High level of security, records should be kept locked with access only by persons directly involved in the hiring process with respect to drivers.  These records should be maintained separately from all other driver related files.
	Persons directly involved in the hiring process of drivers.  These records may be shared with the carriers’ insurer if the insurer is part of the decision making process with respect to new drivers hires. 

	Drug and Alcohol Testing Results
	High level of security, records should be kept locked with access only by persons directly involved in the hiring process with respect to drivers.  These records should be maintained separately from all other driver related files.
	Persons directly involved in the hiring process of drivers.  These records should never be shared with a carriers’ insurer.


TSA SETS HAZMAT DRIVER FEES
 


Drivers seeking a hazardous materials endorsement would pay $94 for background checks in the 34 states using the Transportation Security Administration’s designated contractor, the agency said last week.



The Jan. 13 Federal Register notice was the final step TSA needed to take before implementing the checks, an agency spokeswoman said.  “This is the final rule. All systems are go for Jan. 31,” said TSA spokeswoman Deirdre O’Sullivan.


Trucking industry officials expressed dismay with the agency over the fee and TSA’s approach to checking the backgrounds of hazmat drivers.


NO GOOD DEED GOES UNPUNISHED

Cameron Miller, 19, was arrested in Alexandria, La., on Christmas Day and charged with firing shotgun blasts at his mother, stepfather and stepbrothers as they drove away because Miller was unhappy that he did not get money for Christmas but instead got only music CDs. And on the day after Christmas in Feasterville, Pa., according to police, Steven Murray, 21, set his parents' house on fire because he was angry at having received no presents.

 [WWL-TV (New Orleans)-AP, 12-28-04] [Associated Press, 12-28-04]
TRANSTRENDS is published monthly for friends and clients of the Translaw Group, Inc.  The information provided in this newsletter is not intended as specific advice on a particular subject.  Rather, the information is for general edification.  Further, this information is time sensitive and may need to be revised and updated from time to time.    Please feel free to call this office with your specific questions at 413 781 8205, or you may e-mail the office at jburns@transregs.com.
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